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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE::::::::::: 

UDALGURI 

  

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

 

Crl. Appeal No. 04/2018 

 

 

Sri Sanjay Basumatary…………………….…Accused/Appellant. 

-Vs- 

State of Assam………………………..………..Respondent. 

 

For the Appellants   : Mr. Madhab Chandra Narzary, learned Advocate. 

For the Respondent : Mr. M. Khaklari, Addl. Public Prosecutor 

Date of hearing      : 19-03-2018 

Date of judgment   : 31-03-2018 

 

J U D G M E N T 

 

1. The impugned judgment and order dated 03-01-18, passed by 

learned Chief Judicial Magistrate, Udalguri, in connection with GR 

case No. 1011/2016, under section 279/338/427 I.P.C., convicting 

the accused/appellant under section 279/338/427 I.P.C., and to 

suffer simple imprisonment for six months under section 279 I.P.C., 

to undergo simple imprisonment for six months under section 338 

I.P.C. and further simple imprisonment for six months under section 

427 I.P.C., is under challenge in the present criminal appeal 

preferred by the accused Sanjay Basumatary as appellant. 
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2. The prosecution case in brief, is that on 01-10-16, informant Sri 

Philimon Islary lodged an F.I.R. before the Officer in Charge of 

Mazbat, P.S., alleging that on 20-09-16, at about 08:30 a.m. his 

wife Smti. Sumila @ Sarmila Islari alongwith some others boarded 

on a auto rickshaw bearing registration No. AS-27-C-2855 to go to 

Mazbat market from Hatipota. On their way, in a turning near the 

house of Dulal Dey of No. 1 Kadabil, the driver of the auto rickshaw, 

who was driving the vehicle in a high speed and negligent manner, 

lost control of the vehicle and met with an accident. As a result, the 

vehicle was damaged and the wife of the informant was seriously 

injured receiving fracture injury on four bones. The injured was 

taken to the Mazbat Mini Primary Health Care Centre and because of 

seriousness of her injuries she was referred to Tezpur Medical 

College & Hospital. 

 

3. After receiving the aforesaid ejahar the Officer-in-Charge of Mazbat 

police station registered a case being Mazbat PS case no. 71 of 2016 

under sections 279/338/427 I.P.C., and after completion of the 

investigation; the I/O submitted the charge sheet against the 

accused under section 279/337/338/427 I.P.C. 

 

4. The accused appeared before the court and denied the particulars 

of offence U/S 279/338/427 I.P.C., which were explained to him and 

entered into trial. 

 

5. During trial the prosecution side examined seven (7) prosecution 

witnesses who were duly cross examined by the defence. Learned 

trial court also examined six(6) court witnesses. 

 

6. The defence case is of total denial and no witness was examined by 

the defence. 



3 
 

7. Learned Chief Judicial Magistrate, Udalguri, upon consideration of 

materials on record vide impugned Judgment and Order dated 03-

01-18, having found the accused Sanjay Basumatary guilty and 

convict under section 279 I.P.C. to suffer simple imprisonment for 

six months and to undergo simple imprisonment for six months 

under section 338 I.P.C. and further simple imprisonment for six 

months under section 427 I.P.C. 

 

8. I have heard learned counsel Madhab Chandra Narzary for 

accused/appellant and learned Addl. PP. M. Khaklari appearing for 

the respondent, the State. 

 

9. Learned counsel for the appellant has submitted that from the trend 

of discussions in the judgment it appears that learned trial court 

pre-judged the matter. Learned trial court has fail to take into 

consideration the important material evidences available on record. 

The prosecution has failed to examined the Doctor and also to 

produce the injury reports to prove the alleged injuries of the victim. 

So the factum of sustaining injuries by the victim is not proved 

beyond all reasonable doubts. There is also delay in lodging the 

F.I.R., which has not been properly explained by the prosecution. It 

appears from the evidences of the prosecution witnesses that 

accused had attempted his best to save the accident. 

 

10. Learned counsel for the appellant has further submitted that high 

speed of the vehicle is not enough to prove rashness or negligence 

on the part of the driver of the vehicle. Merely saying the vehicle is 

driven at high speed is not sufficient to prove reckless or negligent 

driving. The prosecution have failed to comprehensively state as to 

how the accident happened. Learned counsel for the appellant in 

support of his contention relied on the decision reported in Madhab 

Bagh Vs. State of Orissa 1993 ACJ 560. 
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11. On the other hand learned Additional PP appearing for the 

respondent the State submitted that prosecution witnesses have 

adduced sufficient evidence to prove the guilt of the accused under 

section 279/338/427 I.P.C., beyond all reasonable doubts. 

 

12. It is at this stage expedient to cast a glance on the evidence on 

record. The prosecution side to prove its case examined as many as 

seven (7) witnesses. PW1 is the informant Sri Philiman Islari. In his 

evidence PW1 had deposed that on the day of occurrence his wife 

Sarmila Islari had boarded an Auto to go to Mazbat Bazar. PW 1 had 

also gone to Mazbat Bazar on his bicycle ahead of the Auto. The 

accused was driving the auto in a reckless speed and while taking a 

turn, the Auto capsized and skids off from the road. When the Auto 

fell down wife of PW1 came under the auto and as a result she 

sustained fracture on her rib bones, hand and legs. There were 

several passengers on the auto and all of them had sustained injury. 

The incident was immediately informed to the police. PW1 had 

deposed that since he was busy for the treatment of his wife so 

there was delay in filling the F.I.R. PW1 had also deposed that his 

wife took treatment at T.M.C.&.H for few days. In cross-examination 

PW 1 had revealed that after his wife boarded the Auto, he did not 

wait for the Auto to start. He had gone to Mazbat Bazar on his 

bicycle ahead of the Auto and therefore he had not seen what had 

happened after he left. The medical expenses were nearly one lakh, 

about Rs. 15000/- had been paid by the owner of the vehicle. 

 

13. PW-2 is the injured Smt. Sarmila Islari. In her evidence PW2 had 

deposed that on the day of occurrence she had boarded an auto to 

go to Mazbat Bazar. The accused was driving the auto in reckless 

speed and while taking a turn, a tractor came in front of their auto. 

Since the auto was in speed the accused could not control his auto 

and hit against the tractor, due to which the auto capsized and fell 
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down from the road. PW 2 came under the auto and she sustained 

injury on her rib bones, neck and legs. PW had deposed that she 

could not walk properly from her right side of her body and she had 

problem of taking breath after the incident. She had taken 

treatment at T.M.C.&.H. for few days. In cross examination PW2 

had stated that the place of occurrence was a turning. At the spot of 

occurrence one tractor hit against the post and it was parked there. 

The Auto came and hit against the standing tractor. She was sitting 

on the door side of the Auto.  

 

14. PW3 is Pratap Mochahari. In his evidence PW3 had deposed that on 

the day of occurrence he was going from opposite direction from 

Mazbat town. He show one Auto capsized and all the passengers 

had fallen down. Most of the passengers have sustained injuries but 

victim Sarmila had sustained severe injuries. PW3 had helped the 

informant to take his wife to the hospital for treatment. In cross 

examination PW3 had revealed that he had not seen how the 

accident took place. He did not see any tractor near the place of 

occurrence.  

 

15. PW4 is Dipen Swargiary. In his evidence PW4 had deposed that his 

sister Dipali Swargiary was one of the passengers of the Auto. On 

receiving information about the incident, PW4 had immediately 

rushed to the place of occurrence. There were several passengers 

inside the Auto. Victim Sarmial Islari had sustained severe injury. In 

cross examination PW4 had revealed that she had not seen how the 

accident took place. 

  

16. PW5 is Dipali Swargiary. In her evidence PW5 had deposed that she 

was one of the passengers of the Auto the accused was driving the 

Auto in a reckless speed. When the Auto took a turn the driver could 

not control the Auto and hit with a force. There after the Auto 
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capsized and fell down. PW5 had also sustained cut injuries on her 

neck and fracture on her nose. In cross examination PW5 had 

stated that the accused was driving the vehicle in a reckless speed. 

She could not say the exact speed of the Auto. She had denied the 

suggestion that the passengers had asked the driver to pick up the 

speed of the Auto to reach immediately at Mazbat Market. 

  

17. PW6 is MVI, Sri Ganesh Sonowal. In his evidence PW6 had deposed 

that on 30-10-16 he was posted at Udalguri as MVI. On that day he 

had examined one Auto bearing registration no. AS-27 C-2855 

against GD Entry no. 399 dated 20-09-2016 of Mazbat, P.S. On 

examination he found the following:(I). Window shield glass 

damage;(II). Right side head light damage;(III) Body hood 

damage;(IV) Body partially damage.In his opinion, the damage was 

occurred due to accident. Ext.-2 is the MVI report and Ext.-2(1) is 

the signature of PW6. In his cross examination he had stated that 

he had not examined the break of the vehicle. He had also seen the 

body of the vehicle. 

 

18. PW7 is ASI, Nandiram Das. In his evidence PW7 had deposed that 

he had investigated the case and after completion of the 

investigation S.I. Billeswar Kalita had submitted the Charge sheet. 

Ext.-2 was the sketch map and Ext.-2 (1) was his signature. Ext.3 

was the seizure list and Ext.-3(1) was his signature. Ext.-4 was the 

charge sheet and Ext.-4(1) was the signature of the S.I. Billeswar 

Kalita, which was known to him. In his cross examination he had 

stated that there was a short turning where the accident had taken 

place. When he reached the place of occurrence he found that the 

ill-fated vehicle was lying on the road and the accused had already 

left form the place of occurrence. 
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19. Learned trial court has also examined six (6) Court witnesses. CW1 

is Anjali Rabha, who was one of the passengers of the offending 

vehicle. In her evidence CW1 had deposed that the accused was 

driving the Auto in a reckless speed and while taking a turn a tractor 

came in front of the auto. The accused could not control the auto 

because of the speed and when he pulled brake, the auto skid out 

due to which the auto capsized and fell down from the road. CW1 

had also sustained injury on her head, waist, backside and legs. In 

cross examination CW1 had stated that here was a tractor in front 

of the auto but the auto did not hit against the tractor. The tractor 

was parked in the road side. CW1 had denied the suggestion that 

due to fault of the tractor the accident had been occurred. 

 

20. CW2 is Smti. Basanti Narzary. In her evidence CW2 had deposed 

that on the date of occurrence she had boarded an auto to go to 

Mazbat town. The accused was driving the Auto in reckless speed 

and while taking turn a tractor came in front of the auto. Since the 

auto was in speed the accused could not control the auto and when 

accused pulled brake the auto skid off from the road. In cross 

examination CW2 had deposed that there were about 10/12 

passengers in the auto. She was sitting in the middle. While the 

auto was taking a turn then it skid off from the road. CW2 could not 

say as to how the accident had occurred since she was sitting in the 

middle. 

 

21. CW3 is Samsri Basumatary. In her evidence CW3 had deposed that 

on the date of occurrence she had boarded an auto to go to Mazbat 

town. The accused was driving the auto in reckless speed and while 

taking turn a tractor came in front of the auto. The accused could 

not control the auto and when he pulled brake the auto skid off 

from the road. In cross examination CW3 had stated that the driver 
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tried to pull the brake then the vehicle skid off from the road. The 

accident had occurred in a turning. 

 

22. CW4 is Phulmati Basumatary, one of the passengers of the 

offending vehicle corroborating the evidence of CW1, CW2 and 

CW3. CW4 had also deposed that the accused was driving the auto 

in reckless speed while taking a turn a tractor came in front of the 

auto and when the accused pulled the brake the auto skid off from 

the road. In cross examination CW4 had stated that she did not 

know as to how the accident occurred. The accused had driven the 

vehicle in normal speed. There was a tractor parked near the road 

where the accident had occurred. The driver tried to pull the brake 

then the vehicle skid off from the road. 

 

23. CW5 is Sri Tanka Sarmah, the owner of the ill fated vehicle. CW5 

had deposed that on the date of occurrence the accused was driving 

his auto without his permission. After receiving the news of accident 

he immediately reached the place of occurrence and saw that his 

auto had capsized and passengers had sustained injuries. In cross 

examination CW5 had revealed that he paid Rs.5000/- to the victim. 

He had also paid money to the other victims.  

 

24. CW6 is Sri Laba Rabha. In his evidence CW6 had deposed that his 

wife was one of the passengers of the offending vehicle. On hearing 

about the accident of the auto he immediately went to the place of 

occurrence and saw that this wife and other passengers of the auto 

were lying near the road side and all of them had sustained injuries. 

His wife told him that the driver had driven the auto in reckless 

speed and when a tractor came in front of the auto then the 

accused could not control his vehicle and the auto skid off from the 
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road. In cross examination CW6 had stated that he was not present 

at the time of the accident. 

 

25. Having carefully glanced through the evidences on record it appears 

that identity of the driver of the offending vehicle is not in dispute in 

this case. It is also not in dispute that on the date of occurrence the 

accident had taken place. Ld. counsel for the appellant has argued 

that there is delay in filling the F.I.R., which has not been explained 

by the prosecution. But upon perusal of the materials on record it 

appears that in the F.I.R., the informant has given a proper  and 

reasonable explanation that as he was busy in the treatment of his 

wife, therefore delay occurred in filling the F.I.R.    

 

26. In his evidence PW1, the informant, had depend that he had not 

seen the incident as he was ahead of the offending vehicle. PW3 

and PW4 did not know how the accident happened. On receiving 

information about the accident they came to the place of 

occurrence. PW2 and PW5 are the passengers of the offending 

vehicle. Both PW2 and PW5 had deposed that the accused was 

driving the Auto in reckless speed. Since, the auto was in speed the 

accused could not control his auto and hit against a tractor which 

came infront of their auto. The witnesses examined by the Court as 

CW1, CW2, CW3 and CW4 were also the passengers of the 

offending vehicle , all of them had deposed that the accused was 

driving the auto in reckless speed and while taking a turn, a tractor 

came infornt of the auto and the accused could not control the auto 

and when he pulled brake, the auto fell down from the road.  

 

27. Learned counsel for the appellant has submitted that high speed of 

the vehicle is not enough to prove rashness or negligence on the 

part of the driver of the vehicle. 



10 
 

 

28. Learned counsel for the appellant has relied on the decision 

reported in Madhab Bagh Vs. State of Orissa 1993 ACJ 560. 

The Honorable Orissa High Court has stated that “Speed of a vehicle   

is not always determinative of the question whether vehicle 

was driven in a rash and negligent manner. A vehicle driven 

at the speed of about 50 km. in an empty road may not 

amount to rash and negligent driving, but driving of a vehicle 

in a crowded area even at 30 km. may amount to rash and 

negligent driving. It would depend upon manner of driving. 

There is some amount of contradiction in the evidence of the 

witnesses about the speed”. 

 

29. Learned counsel for the appellant has also relied on the decision 

reported in Tukaram Sitaram Gore Vs. State, AIR 1971 Bom. 

Wherein the Honorable Bombay High Court has stated that “there is  

no other fact emerging from the prosecution evidence from 

which such an inference can be drawn. Hearing criminal 

appeals during the last few months, I have come across 

several cases of prosecutions under Section 304-A in which 

Magistrates appear to have presumed negligence, once a 

man is knocked down and killed by a motorist. There can be 

no such presumption. Not only must there be evidence of 

rashness or negligence acceptable to the Court but, as laid 

down by the Supreme Court in the case of Suleman Rahiman 

Vs. State of Maharashtra there must be proof that the rash or 

negligent act of the accused was the proximate cause of the 

death and there must be a direct nexus between the death of 

a person and the rash or negligent act of the accused. In 

running-down cases the death of the pedestrian may very 

well be purely accidental, or may be due to his own 
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negligence. To presume that because a pedestrian has been 

knocked down and has died, the driver of the motor vehicle 

that knocked him down must be guilty of rashness or 

negligence overlooks these two possibilities. It is necessary 

for subordinate Courts to bear in mind that the prosecution 

must produce evidence to establish rash or negligent driving 

of the motor vehicle by the accused”. 

 

30. Apparently in catena of decisions, the Honorable Supreme Court has 

held that test of rashness and negligent driving under section 279 

I.P.C. is not the speed. It is the manner of driving that endangers 

human life which is determinative even one when is driving a 

vehicle at a slow speed, but recklessly and negligently it would 

amount to rash and negligent driving within the meaning of 

language of Section 279 I.P.C. It is also to be noted that the 

cardinal principle of criminal law is that the burden of proof is upon 

the prosecution to prove its case beyond all reasonable doubt. 

 

31. I have gone through section 279 I.P.C., which is related to rashness 

or negligent driving. A bare reading of section 279 I.P.C., would 

show that to establish the offence under said Section the 

prosecution has to satisfy the following ingredients:  

(a)  a person drives any vehicle or rides on any public way, 

(b) it is driven either rashness or negligently; and  

(c) such rashness or negligent driving should be such as to    

     endanger human life or as to likely to cause hurt or injury    

     to any other person. 

 

32. In the instant case it appears that when the auto took the turn, a 

tractor, which was parked near the road, came in front of the auto 

and while the driver, pulled the brake the auto fell down from the 

road. All the witnesses, who were the passengers of the auto, had 
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deposed that since the auto was in speed the driver could not 

control the auto. The rule of safe driving requires that while taking 

the turn, the driver should have lowered the speed of the vehicle to 

avoid any possible obstacle that might be on the road, which was 

not visible to him from the road through which he was proceeding. 

Thus failure of the accused to lower the speed while taking a turn 

indicates rash and negligent manner of his driving. Rashness and 

negligence can be taken from the manner in which the accident had 

taken place. In the instant case it appears from the evidence of 

prosecution witnesses that the accused has not acted prudently and 

reasonably and has not taken expected care and precaution at the 

time of taking the turn. Therefore I am of the considered view that 

prosecution has proved beyond all reasonable doubt that the 

accused has driven the Auto in a rash and negligent manner on a 

public way endangering human life. As such learned trial court 

committed no error convicting the accused under section 279 I.P.C. 

 

33. PW2, PW5, CW1, CW2, CW3 and CW4, who were the passengers of 

the offending vehicle, had deposed that during the accident, all of 

them had sustained injuries on their person. CW5, the owner of the 

offending vehicle, had also admitted that he had incurred the 

medical expenses of the victim. Thus it has been proved beyond all 

reasonable doubts that due to the rash and negligent manner of 

driving of the accused, the passengers of the offending vehicle had 

sustained injuries. However, though several witnesses were 

examined by the prosecution, but the Doctor was not examined by 

the prosecution to prove the nature of injury sustained by the 

injured person. Learned trial court has also examined six witnesses 

as Court witnesses, but has not felt it necessary to examine the 

Doctor. In absence of any medical evidence it cannot be decided 

that the injured person had sustained grievous hurt and under the 

circumstances I find that conviction of accused under section 338 
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I.P.C., warrant interference of this Court. However I am of the 

considered view that prosecution has successfully established the 

offence under section 337 I.P.C. against the accused. 

 

34. Learned trial court in the impugned Judgment stated that there is 

sufficient evidence that the accused had caused damage to the Auto 

thereby causing loss to the owner and convicted the accused under 

section 427 I.P.C. Section 427 I.P.C., prescribes punishment for 

mischief resulting into damage to the amount of Rs. 50/- or 

upwards. Under section 425 I.P.C., the term mischief has been 

defined. Section 425 I.P.C., requires following elements to constitute 

an offence under this section:  

(i) intention or knowledge of likelihood to cause wrongful    

    laws or damage to the public or to any person.  

(ii) causing the destruction of same property or any  

damage in it or in its situation, and  

(iii) such change must destroy or diminish its value or  

utility, or affect it injuriously. 

 

35. Thus from perusal of ingredients of section 425 I.P.C., it appears 

that for conviction under section 427 I.P.C., intention or knowledge 

to cause wrongful laws or damage to the public or to any person is 

necessary. In the case in hand the material allegation against the 

accused is rash and negligent driving of the offending Auto van. It is 

not the case of the owner of offending vehicle alleging commission 

of mischief by the accused. The owner had adduced evidence in the 

case as CW5. But in his evidence he made no such allegation 

against the accused implicating him in the offence of mischief. 

 

36. In the instant case though rashness or negligence has already been 

established against the accused, but from the act of rashness or 

negligence of the accused it cannot be said that the accused had 
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prior knowledge or intention to cause damage to the offending 

vehicle. Therefore I am of the considered view that the conviction of 

the accused under section 427 I.P.C. is liable to be interfered with. 

 

37. In view of above discussions it appears that prosecution has proved 

the offence under section 279/337 I.P.C. against the accused 

beyond all reasonable doubt. However conviction of the accused 

under section 338/427 I.P.C., is bad in law being not based on 

evidence on record. Hence, order of conviction and sentenced of the 

accused by the learned trial court under section 338/427 is hereby 

interfered with and set aside. 

 

38. Though during argument learned counsel for the appellant has not 

put forward any submission with regard to the quantum of 

sentence, but in the memo appeal plea is taken by the appellant 

that the quantum of sentence is too high. 

 

39. Considering the facts and circumstances and nature of the case 

coupled with the young age of the accused and also having regard 

to the fact that there is no previous criminal antecedent of the 

accused, I am of the considered view that punishment of fine 

instead of sentence of imprisonment would meet the ends of justice. 

Accordingly the conviction and sentence recorded by the learned 

trial court is modified and the accused/appellant is convicted under 

section 279/337 I.P.C., and he is sentenced to pay a fine of Rs. 

1000/- under section 279 I.P.C., in default simple imprisonment for 

one month and also fine of Rs. 1000/- under section 337 I.P.C., in 

default simple imprisonment for one month. 

 

40. In view of above, the appeal is partly allowed with modification of 

conviction and sentence as indicated above. 
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41. The accused/appellant is directed to pay the fine amount within 

fifteen (15) days from the date of this Judgment. 

 

42. Send down the original case record being GR Case No. 1011/16 to 

the learned trial Court alongwith a copy of this Judgment and Order. 

 

43. Given under my hand and seal of this court on this 31st, March, 

2018, in the open Court. 

 

 

Dictated and Corrected 

 

 

(N.Talukdar)      (N.Talukdar) 
 
Addl. Sessions Judge   Addl. Sessions Judge 
Udalguri      Udalguri 

  

 
 

 

 

 


